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This appeal is from a conviction on a charge of receiving 
4 
stolen property, value les than $100.00 - Title 22, Section 2205, 


D.C. Code (1961 ed.). The jurisdiction of the trial court is 


based upon Title 11, me 755a; D.C. Code (1961 ed.). The 


jurisdiction of the District of Columbia Court of Appeals is based 
on Title 11, Section 772, 3 Code (1961 ed.). The jurisdiction 
of this Court is based on jfitle 11, Section 773, D.C. Code (1961 
ed.) and Rule 1 of Title i of the Rules of this Court "Governing 


Review of Cases from the district of Columbia Court of Appeals". 


-2-. 
STATEMENT OF THE CASE 

The Initial Seizure: 

On July 16, 1965, at approximately 3:15 A. M., two (2) armed 
metropolitan police officers ~ one dressed in uniform and the 
other one in civilian clothes - went to the areaway in the rear 
of 912 First Street, Southeast, Washington, D. C,, investigating 
a theft from a tractor-trailer SESS located at 80 Eye Street, 


Southeast, Weentuscon, D. Ce 


AppeLKant contended ek during the re in question, 
two (2) men - later recognized as metropolitan police officers - 
knocked on his door and asked for permission to step inside the 


door for a minute, to which he said "Yes". (Tr. 157-158) L/ 


The officers did not advise him of his right not to admit them, 
“ | 


instead, however, the officer in uniform proceeded straight 
through his home into the dining room area and placed his hands 
on some clothes and stated "this is it". (Tr. 158) The officers 
then proceeded to the rear yard through the back door of appel- 
lant's home. It was at this time that appellant contended that 
he saw two (2) uniformed officers going through his trash canse 
(tr. 158, 173) Appellant, at all times, denied receiving any 
stolen property or having any stolen property on his premises. 


(M. Tr. 39) A a. 


Se erent 


1/ M. Tr. refers to the transcript of the pretrial Motion to 
Suppress. Tr. refers to the trial transcript. 


2 
ses 
. 


& 


Appellee contended that observation was made of paper WEE 
pings; address shipping cs aa parcels; etc. in the trash re~- 
ceptacles; that although He put his hand on the fence he was not 
able to place the flashlighe through the fence; (M. Tr. 10-12) 
.that although he believed ‘these items to be from the’ stolen truck, 
he, nevertheless, sought and obtained admittance into appellant's 
home; (M. Tr. 11-14, 35-36) that he commenced interrogating 
appellant as to where he purchased his clothing, etc. (M. Tr. 
11-13, 35-36); and, that dppellent-was subsequently informed of 
2 larceny‘ from a tractor-trailer truck. 

After recovering co items from the trash cans and having 
them placed in the erareck by other officers, these two (2) 
officers returned through: the house collected other items and 


departed the premises leaving officers posted at ‘the: front and 


rear of the house for the remaining of the morning. (Tr. 179-181, 


M. Tr. 25) At approximately 10:00 A. M., on the same date, the 
officers returned to the ae with a search warrant and sub- 
sequently arrested appel ant . 

Prior to the trial of this case, a Motion to Suppress was 


heard and denied. 


B. Trial 
1. At the trial ofythis case, counsel for appellant moved 
the Court, prior to the testimony of appellee's first witness, 


for the suppression of any evidence to be introduced by appellee 


concerning the unlawful search and: seizure; however, the Court 
summexily denied Counsel's Motion. (fr. 9~13) Counsel renewed 
the’ Motion to Suppress. (Tr. 25, 143, 144). Immediately prior to 
. the close of appellee's case and after appellant had aireesy been 
prejudiced by testimony and the introduction of articles to be 
identified, the Court stated that a hearing without the jury would 


be held on appellant's Motion to Suppress. (Tr. 143, 144, 146, 


149) ‘The Motion to Suppress was not heard without the jury. 
= : 


rf 


2. Instruction on Possession, 
Appellant requested the Court to give the following in- 
| 


struction on exclusive possession of recently stolen goods: ’ 


- 


(fr. 201-202, 222-223) Stee Sain el 


"In order to warrant an inference of guilt from the 
circumstance of possession of recently stolen property, 
such possession must be personal and exclusive. must be 
unexplained and must involve a distinct and conscious 
assertion of property by the defendant, Prather Ve 
State Court of Criminal Appeals of Texas, 81 SjW. 2d 
529; Frazier v. State Court of Criminal Appeals of Texas 
81 S.W. 2d 529; Scott v. State, Supreme Court °: Nebraska, 
236 N.W. 608; State v. Drew, Supreme Court of Missouri, 
179 Mo. 315, 78 S.W. 594; and, State v. Bennett, Supreme 
Court of Rhode Island, 168 A2d 282. (See Mcknight v. 
United States, 114 US APPDC 40, 41, 309 F2d 660) 


This requested instruction was denied by the Court. | 


The Court gave the following instruction: 


"Now, you are instructed that where an Information 
charges receiving stolen property, unexplained 
possession in the Defendant of property recently 
stolen may be evidence of guilt, but any inference 
from such possession is one of fact and not of law, 
and it is for you, the jury, alone to determine 
whether the guilt. of a defendant is a reasonable 
inference of fact fairly deducible from his posses= 
sion of recently stolen property, and is to be de- 
termined by you in the light of all the circumstances, 
including the reasonableness of the Defendant's ex- 
planation, if ahy, as to how he came by the property. 


. 


"If you find that this Defendant was in possession of 
these goeds, which are the subject of the testimony 
here, and that they had been recently stolen, then 

_you may, if you sée fit to do so, infer therefrom 

“that this Defendant is guilty of the offense with 
which he 'is charged, unless you find that he has ex- 
plained to your satisfaction his possession of the goods 
in question, on the date in question, and under the cir- 
cumstances stated. 


"You are further instructed that if you find the Defehdant 
had possession. of recently stolen property, such posses- 
sion can, in the absence of satisfactory explanation, 
give rise to an inference 6£ guilt of receiving stolen 
property. As TI have stated, this is a question of fact 
to be determintd by you, the jury. 


"Now, to have possession of something, means to have 
dominion and control over it. Possession may be either 


actual or constructive, and if the evidence establishes 
the necessary power in the Defendant to control some- 
thing, immediate, physical custody or manual or personal, 
physical possession is not necessary in order for the 
Defendant to have possession of it. It is for you, the 
jury, to detemine whether the evidence in this case 
Shows that the Defendant had possession of the articles 
in question." , (frial Tr. page 218, lines 1-12, 18 
through and idicluding page 219, line 15) (Emphasis 
supplied) 


: 
Following an extended discussion at the bench and | recog=- 
| 


nizing the position that the Court was determined to take and 
did take with regard tc the afore-mentioned requested instruction, 
Counsel for appellant unwittingly yielded his position. However, 
following the giving of the instructions and aoeainian OS 
Court's clear error in its instructions on “Reasonable Doubt”, 
counsel for appellant informed the Court of this error and again 
objected to the Court's instructions concerning possession and 
attempted ‘to prevail upon the Court to recognize its error in its 
failure to give the instruction on exclusive possession, however, 
without success. (Trial Tr. page 201, page 203, page 223.) 
A petition for allowance of an appeal and a Motion For : 
Leave To Proceed Without Prepayment of Cost was filed in this 
Court on April 28, 1967. Said Motion to Proceed Without) Prepay- 
ment of Cost was granted on May 17, 1967, Said Petition For 


Allowance of an Appeal was granted in an Order entered on August 


4, 1967. 


1 
STATUTES , REGULATIONS AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2205, provides: 


“Any person who shall, with intent to defraud, 
receive or buy anything of value which shall 
have been stolen or obtained by robbery, know- 
ing or having cause to believe the same to be 
$0 stolen or sco obtained by robbery, if the 
thing or things received or bought shall be of 
value of $100 ox upward, shall be imprisoned 
for not less than one year nor more than ten 
years; or if the value of the thing or 
things so received or bought be less than 
$100, shall be fined not more than $500 or 

. imprisoned not more than one year, or both. 
(Mar. 3,,1901, 31 Stat. 1324, ch. 854, 

§829; June 29, 1953, 67 Stat. 98, ch. 159, 
§214.) 


ee 


STATEMENT OF POINTS 


1) The District of Columbia Court of Appeals ‘erred in 
holding that the evidence on the Motion to Suppress evidence 
established that appellant's permission to search without 
warrant was freely and intelligently given. 

2) The District of Columbia Court of Appeals erred in 
holding that where defendant had hearing before Motions Judge 
on first Motion to Suppress evidence and did not proffer new 
evidence or changed pees on his second Motion to 
Suppress when trial commenced, failure to hear second Motion 
without presence of Jury was not error. 

3) The District Court of Appeals erred in holding that 


where instruction on possession in prosecution for receiving 


receiving stolen goods was full and complete, and defense -~ 


counsel indicated that he would accept court's ruljng 


on the 


question, refusal to instruct that defendant must have had ex- 


clusive possession was not ground for reversal. 


SUMMARY OF ARGUMENT | 


1) Appellant contends that the testimony of Appe 
| 


llee's 


main and only witness concerning the waiver or consent for their 


entrance into his home was’ not supported by clear and 
iu 


w 


testimony. That the testimony of appellee's main and 


knowledge and behavior which are strongly at variance 
which we normally expect of a policeman and which app 


lieves raises the doctrine of inherent incredibility. 


positive 
only witness 
on this point discloses contradictions , inconsistencies, lack of 
with that 
ellant be- 


Further, 


the reasons given by the officers for entering appellant's home 
| 


was false in as much as appellee's witness testified 


that he be-~- 


lieved the articles that he allegedly saw in the trash receptacles 


were stolen articles from the shipment. This being true, the only 


other explanation for the officers desiring to enter 


home was to see if any articles were in the house. 


appellant's 


2) Appellant contedds that after the Court had agreed 


that it would hear appejiant's motion to suppress without the jury, 


the Court refused to Se said hearing; and, that appellant was 


compelled to testify on*his motion before .the jury. 

3) Appellant further contends that his requested in- 
struction on exclusive possession should have been granted by 
the Court; and, that the evidence in this case clearly demon- 
strated that numerous CESSES 5 other than appellant, resided 
on the premises and that the facts in this case as to possession 


were subject to conflicting interpretations. 


+ ARGUMENT 


I THE MOTIONS TO SUPPRESS SHOULD HAVE BEEN GRANTED. 


th km AE ? 


Appellant contended that a waryantless search ‘of his trash 
receptacles and his home without his consent constituted a vio- 
lation of his rights under the Fourth Amendment to the Constitution 
of the United States. Appellee contended that there was no search 
of the receptacles, prior to their entering appellant's home, and 
that they informed appellant of his rights not to admit them into 


his home. 


— 


In its decision (Frederick H. Scott v. United States, . 
| 


-228 A.24 637 (April 19, 1967)) the District of Columbia Court 


of Appeals stated: | 
| 
"All this evidence was considered by a pre-trial 
motions judge and again at trial. In both in- 
stances the policemen's testimony was given | 


credence and the motions to suppress were denied". 
c | 


y | 
However, it is noted that the Court failed to consider 
| 


independently the question of eredibility although this 
eoeerton was argued at the hearing. It is recognized that 
this question is normally determined by the trier of fact 
except in those instances wherein the testimony of the main 
and only witness of om of the parties is so incredible as ‘to 
raise the doctrine of inherent incredibility. Support for this 
authority is found in Jackson v. United States, 122 USAPPDC 

| 


324, 356 F2d 862, (1965), wherein this Court stated: 
| 


‘rhe doctrine that appellate courts must reverse 
findings based upon ‘inherently incredible’ testi- 
mony has long been accepted in this jurisdiction. 
Sometimes, it is possible to disprove testimony 2s 
a matter of logic by the uncontradicted facts or 
by scientific evidence. (case cited) But the 
doctrine of inherent incredibility does not require 
such positive proof. It is enough to invoke the 
doctrine if the person whose testimony is under 
Scrutiny made allegations which seem highl 
questionable in the light of common experience. 


and knowledge, or behaved in a mamner strongly at 


2) Appellant contends that after the Court had agreed 
: 

that it would hear appellant's motion to suppress without the jury, 
the Court refused to grant said hearing; and, that appellant was — 
compelled to testify on his motion before .the jury. 

3) Appellant further contends that his requested in- 
struction on exclusive possession should have been granted by 
the Court; and, that ths evidence in this case cle arly demon- 
strated that numerous persons, other than appellant, resided 
on the premises and that the facts in this case as to possession 


were subject to conflicting interpretations. 


ARGUMENT 


I THE MOTIONS TO SUPPRESS SHOULD HAVE BEEN GRANTED. 


THE MOTIONS [0 US ee : 


Appellant contended that a warrantless search ‘of his trash 
receptacles and his home without his consent constituted a vio- 
lation of his rights under the Fourth Amendment to the Constitution 
of the United States. Appellee contended that there was no search 
of the receptacles, prior to their entering appellant's home, and 
that they informed appellant of his rights not to admit them into 


his home. 


- 50 - 


In its decision (Frederick H. Scott v. United States, . 
- | 


298 A.2a 637 (April 19, 1967)) the District of Columbia Court 
of Appeals stated: | 
"All this evidence was considered by a pre= ial 
motions judge and again at trial. In both in- 
stances the policemen's testimony was given 
eredence and the motions to suppress were denied". 
However, it is noted that the Court failed to consider 
independently the question of credibility although this 
ma Ss argued at the hearing. It is recognized that 
this question is normally determined by the trier of fact 
except in those instances wherein the testimony of the main 
and only witness of one of the parties is so incredible as ‘to 
raise the doctrine of inherent incredibility. Seaport for this 
authority is found in Jackson v. United States, 122 USAPPDC 


324, 356 F2d 862, (1965), wherein this Court stated: 


“rhe doctrine that appellate courts must reverse 
findings based upon ‘inherently incredible" testi- 
mony has long been accepted in this jurisdiction. 
Sometimes, it is possible to disprove testimony as 
a matter of logic by the uncontradicted facts or 
by scientific evidence. (case cited) But the 
doctrine of inherent incredibility does not require 
such positive proof. It is enough to invoke the 
doctrine if the person whose testimony is under 


—Ahe 


variance with the way in which we would normally 


expect a simjlarly situated person to behave." — 
{Emphasis supplied] ~~ 


< 


A cursory review of the testimony of Officer Edgar L. 
Seibert, Metropolita rolice Department, the main and only 
eeieneee for appellee on these..points, discloses contra~ 
Gece tone Paronetareatee lack of knowledge and behavior 
which are strongly at variance with that which we normally 
expect of a policemay. 

The: Officer road Fe at the hearing on the pre-trial 
motion to suppress, that during his routine checking of the 
area, he went to che 80 Eye Street, Southeast, address. 

(M. Tr. 3-4) At the jstrial, however, the Officer contradicted 
himself and stated ear he Penenees a radio run to meet the 
Officer on the beat dt the 80 Eye Street address. (Ir. 14) 
Again during the pre-trial motion, the Officer stated that 
there was no access Srom the rear areaway into the rear yard 
of appellant ~ thus concluding that they could not have pos- 
sibly entered into appellant's rear yard without having to go 
through his house. (M. Tr. 9, 32, 35, Tr. 19, 52, 60, 166) 
Yet at the trial, he testified that there was a break in this 
fence at the same spot as testified to by appellant. (fr. 165, 


166) An Officer is generally more thorough in observing en- 


tries and exits than apparently was Officer Seibert. 


f 
i 


During the pre-trial motion, the Officer testified that 


he was not aware of a side areaway extending from the front of | 


‘appellant's home into the rear yard - which areaway lies be- 
| 


tween appellant's home and his neighbor - and opens into 
appellant's rear yard. (M. Tre 32, 35-36) Yet, Lt. Rogovsky , 
whom Officer Seibert testified that he was with at lait tines 
during the morning in question testified: 
| "Q. Is there an eee coming coma between 
; Mr. Scott's’ house and the other house next 
to him? 
A. There is. 
Q. From the front to the back? 
A. There is." (M. fr. 57) : 
Officer Seibert testified that there was no access from 
any of the other houses on either side to the rear areaway 
where he was standing. (M. Tr. 9) Yet, the Lieutenant 
testified that: 
"Q, Where was the other officer? 
A. I don't know whether he was in the rear -- in 
the yard in the rear of 912; opposite 912 on ea ee EE eS 


New Jersey Avenue. 
| 


You don't know <= 


| 
There is an open yard there. I believe he was 
in the open yard. | 


Next to 912: 


Opposite 912. It would be a New Toss Avenue 
address.** (M. Tr. 57) [Emphasis supplied] 


} 13 - 
$ 
Which again shows that Officer Seibert's testimony was less than 
clear and positive. That he was not very observant as an Officer 
is generally expected to be. 
Further testimony by Officer Seibert was that he and 
Lt. Rogovsky were the only officers present in the areaway behind 
appellant's home during the early morning hours on July 16, 1965; 
and that officers were sent to the rear of ~- outside of the back- 
: ; : 
yard of - appellant's home at the time he and the Lieutenant went 
to appellant's front door. (M. Tr. 25, 34, 38, 39) Yet Lt. 
Rogovsky testified that: . 
¢ 
"Q,. Officer, were there any -- officers other than you 
and Officer Seiber€ in the rear of 912 First Street, 
Southeast, ,outside of the yard, at any time during 
the morning of July 16th before you and Officer 
Seibert werlt into the home? 
, 
Before we went into the home? 
Before you twent into the home. 
There were fother officers there. 
4 
I beg your ‘pardon? 
Yes, sir. | 


How many were there? 


There were ltwo other officers there.” (M. Tr. 53-54) 


SYA = 


On direct examination, Officer Seibert testified that: 

"T then asked -- informed the deferfaant that we had been ‘in the 
premises -- in the airway in the rear of his yard, aa I |told him 
that Th had observed parcels in the trash cans with Sears ‘Roebuck 
label on same, and asked him if he ness anything about it.” 
(M. Tr. 12) [Emphasis added] On cross-examination the Officer 
testified: 

4 i 

-I see. What were the names of the Officers who 


were in the backyard:of the defendant on the morn- 
ing that you were at his house? 


(Pause) -- I don't recall at this time. 


How many officers were in his back yard? 


THE COURT: Now, this is rather an important point. 
When do you mean they were in this bee yard? 


MR. HILL: I beg your ata? 


THE COURT: At what point are you referring to when 
you say "How many officers were in the back yard?' 

At what point are you referring to in the pstace of 

this -~ 
MR. HILL: The morning of the 16th at 3:15 A. M. 
when Officer Seibert and Lt. Rogvsky went;to the 
defendant's home. | 


BY MR. HILL: 


At that time, what were the names of pes two officers 
in his back yard? 


Lt. Rogovsky and Detective Seibert. 


Other than -- 


= P = 
THE COURT; Just a minute! Let's get this clear. 
You mean lefore you ‘went to the front door and 
knocked the door -- t 


THE urrneds: Yes, sir. 


bY 
THE COURT: -~ there were at that time two officers 
in the back yard? 


THE WITNESS: No, sir; there were no officers. 
[Emphasis supplied] (M. Tr. 32-33) 


% 

Officer Seibert Fikst admits that he and the Lt. were in 
the rear yard prior to Soing to appellant's front door and then 
denies inithe same breath that he and the Lt. or any other officers 
were in appellant's rear yard. Yet the foregoing testimony of this 
officer clearly shows that he was in the rear yard prior to enter- 
ing appellant's front door and further supports appellant's testi- 
mony that when he (appellant) reached his rear door he saw two (2) 
uniformed officers going ;hrough his trash cans which had been 
dumped on the ground. (Tr. 158) 

Officer Seibert testified that he requested appellant to 
permit them to search the upstairs portion of the house and that 
appellant denied them permission to enter his upstairs. This, 
appellee contends, support their contention that appellant was 
aware of his rights and freely and voluntarily gave his.consent 
for the policemen to enter his home. (™. Tr. 25) Yet, Lt. 


Rogovsky stated that no indication was given as to their desire 


i 
to see anything else in the house; nor that they had suspected any 


other items being in the House; and, that they had no intentions 


- 16 - ; 


of going upstairs. (M. Tr. 61) Again, Officer Seibert's testi- 
mony is in complete contradétion to that of his superior. And it 
was Officer Seibert's testimony on which the Government relied to 
support its contention that free and voluntary consent was given 


by Appellant. 


The question of the credibility of Officer Seibert's testi- 
| 


mony would naturally raise the issue as to whether the alleged con= 
sent to enter’into and search the home of appellant was freely and 


intelligently given. ¥ 
Vw ‘ 


The District of Columbia Court of Appeals stated in Scott 


v. United States, Supra: 


"That the permission was, freely and intelligently 
given is buttressed by appellant's subsequent) re~ 
fusal to allow a search of the upstairs area and 
his summoning of counsel when the search warrant 
was executed later the same day. 


"Considering the testimony as a whole, it cannot be 
held as a matter of law that there was lack of con- 
sent, even if appellant knew the entry would dis- 
close damaging evidence. United States v, Gorman, 
355 F2d 151, 158-9 (2nd Cir. 1965)* 


The District of Columbia Court of Appeals places great emphasis 
upon the statement of Officer Seibert to the affect that Appellant 
denied the Officer's admittance to the upstairs area of his hume. 

| 
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The validity of this stat t of Officer Seibert must be based 

on the inherently incredible testimony of this Officer since Lt. 
Rogosvsky, as previously stated, testified that no request was made © 
to search upstairs. This ‘statement of Officer Seibert is further 
questionable since the Officers stated that they found stolen items ’ 
in plain view on the first floor of the house. Yet, they contend 

that appellant voluntarily admitted them into his home where these 


very same itehs were in plain view. .It would seem that if the 


denial of admittance to the Second floor is true because of fear 


on appellant's part of the officers finding any items, as is inferred 


in the District of columbia Court of Appeals opinion, it would 
naturally follow that appbliant did not voluntarily admit these_ 
officers to the first flobr of hfs home. Further, the subsequent 
calling of counsel in no wey supports “the position of appellee that 
appellant was aware of hig rights at the time the Officers approached 
his front door at 3:00 a.'. For if he, (Appellant) as contended by 
appellee, admitted them freely and voluntarily without a search 
warrant at 3;00 A. M., it would follow that he would know that the 
subsequent search carried with it the power and dignity of the Court 
since he would have obviously seen the name of the Judge issuing the 
document. The most’ reasdnable explanation for the calling of counsel 


was that appellant was wt under fear from the previous search. 
2 
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As stated by this Court on many occasions, from Judd Ve 
United States, 89 US App DC 64, 190 F.24 649 (1951) fo and in- 
cluding Williams v. United States, 105 US App DC 41, 263 F.2d 487 ~ 
(1957), in order for the Government to rely on waiver or consent : 


for entry into a private home by police officers without a warrant: 


". . . such a waiver or consent must be proved by 
clear and positive testimony, and it must be es= 
tablished that there was no duress or coercion, 
actual or implied. (cases cited) The Government: 
must show a consent that is unequivocal and 

_ specific; (case$ cited) freely and intelligently 
given." Judd v. United States, supra, and re- 
ferred to in Williams v. United States, supra. 


This Court stated in Higgins v. United States, 93 US App 


DC 340, 341, 209 F.2d 819 (1954), involving the question of con- 


sent, that: 


"Words or acts that would ‘show consent in some 
circumstances do not show it in others. ‘Non- 
resistance to the orders or suggestions of 
police is not infrequent; true consent, free of 
fear or pressure, is not so readily to be found." 

Judd v. United States, 89 US App DC 64, 66, /190 F.2d 649, 
651. If a valid confession precedes a search by police, 
permission may show true consent to the search . . « e 
But no sane man who denies his It would actually be |! 
which is certain to be discovered. It follows that 
when police identify themselves as such, search a 
room, and find contraband in it, the occupants words 
or signs of acguiscence in the search, sccompan ied by 
denial of guilt, do not show consent: ./. . 

[Emphasis supplied] | 


Appellant, at all times, denied receiving any stolen 


property or having any stplen property on his premises. 


+ 


(M. Tr. page 39) 
It is to be noted that Officer Seibert testified that 
‘at the time he observed the articles in the trash cans and prior 


to their going to appelldnt's front door he believed that those 


were stolen articles ae the shipment. (Emphasis.-supplied) 
4 


(M. Tr. 35-37) Notwithstanding the foregoing and without pre- 
pencine this information ‘to 2 magistrate, and without setting 
forth ares Peon or exceptional circumstances for 

not presenting this awe to a magistrate, the Officers entered 
appellant's home to further examine what they already knew and 
attempted to justify’their entry-on the tenuous theory that appel- 
lant, with full Imowledgl of his constitutional rights, waived 
his rights to deny the officers to enter his home. In Agnello 

v. United States, 269 U.S. 20, 32, 33, 46 S.Ct. Rep. 4, 70 L.Ed. 
145, (10/12/25) which involved the search of a house substantially 
removed geographically from the piace of arrest at a time not sub- 
stantially contemporaneous with the arrest, the United States 


Supreme Court stated: 


“the protection of the Fourth Amendment extends 
to all equally - to those justly suspected or 
accused, as well as to the innocent. The search 
of a private dwelling without a warrant is in it- 
self unreasonable and abhorrent to our Laws. 
(Emphasis supplied) 


“Save in certain cases as incident to arrest, there 
is no sanction in the decisions of the courts, 
federal or state, for the search of a private dwelli- 
ing house without a warrant. Absence of any judicial 
approval is persuasive authority that it is iuntawful 
o.: + Belief, however well founded, that an article 
-gought is concealed in a dwelling house furnishes no 
justification for a search of that place without a 
warrant. And-such searches are held unlawful notwith- 


Standing facts unquestionably sh robable cause 
So SRSA, Emphasis supplied 
| 


Also in Johnson v. United States, 333 U.S. 10, 13, 14, 68 


S. Ct. Rep. 367 92 L.Ed. 436, (2/2/48) which involved the validity 


of the arrest and search of petitioner's Living quarters. The 


Court stated: 


"Entry to defendant's living quarters, which was the 
beginning of the search, was demanded under color of 
office. It was granted in submission to authority 


rather than as an understanding an intentional waiver 
of a constitutional right." [Emphasis supplied] 

| 
"At the time entry was demanded the officers were possessed 


of evidence which a magistrate might have found to be probable 
cause for issuing a search warrant." 


The Court stated that no suspect was fleeing or 


likely to 
take flight. The search was of permanent premises, not of a 


movable vehicle. No evidence or contraband was threatened with 
. i 


Yemoval or destruction, and: 
"If the officers in this case were excused frém the 


constitutional duty of presenting their evidence to 2 magis~ 


_ trate, it is difficult to think of a case in which it should be 


required". Johnson, supra. 

The Court further stated: 

". . . If the presence of odors is testified to 
before a magistrate and he finds the affiant 
qualified to know the odor, and it is one suf- 
ficiently distinctive to identify a forbidden 
substance, thiis Court has never held such a 
basis insufficient to justify issuance of a 
search warrant. Indeed it might very well be 
found to be evidence of most persuasive character." 
Johnson, supra. 

Here, Officer Seibert testified that he believed, prior’ ~- 
going to appellant's front door, eice the SERIESS in the trash 
receptacles to be stolen from the cractor cater truck -- fumes 
will in time disappear, as referred to in the Johnson case, supra., 
-- but with the two (2) wniformed officers stationed in the area- 
way, these articles in the present case would not disappear. 

The only other explanation for the Officers desiring to 
enter appellant's home, since they already knew what was in the 
trash receptacles and there were entries into the rear yard with- 
out having to go through the house, and as subsequently shown they 
posted guards around the premises for the remaining of the night, 


was to see if any articles were in the house. Thus, the reason 
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allegedly given to appellant by the Officers was false. 


(M. Tr. 12-13) The Courts have stated that: 
". , . the police may not invade a private home 
by stealth. Gouled v. United States, 255 U.S. 
298, 305 (1921). Nor may the police... in- 
vade the privacy of a dwelling through false- 
hood. Gatewood v. United States, 93 US App) 
DC 226, 209 F2d 739 (1953)" Williams v. United 
States, supra., Circuit Judge Danaher’s concur= 
ring opinion. [Emphasis supplied] 


II MOTION TO SUPPRESS OUTSIDE OF THE JURY. 


Counsel for appellant moved the Court, at the beginning 
| 
of the trial and prior to the testimony of appellee's first 


witness, for suppression of any evidence to be introduced by 
| 


appellee concerning the unlawful search and seizure; and what the 


officers observed and seized as a result of the violation of the 
Fourth Amendment to the Constitution of the United States. However, 
the Court summarily denied Counsel's motion. Counsel renewed the 
motion to suppress. (Tr. 25, 143, 144) Immediately prior to the 
close of appellee's case, and after appellant had already been prej- 
udiced by testimony and the introduction of articles to be identi- 
fied, the Court stated that a separate hearing outside the presence 
of the jury would be held on appellant's motion to suppress. 

(Tr. 143 149) The record clearly shows that not only did the 


Court not hold a separate hearing on the Motion but compelled 
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appellant to testify on his motion before the jury. This is 
manifested in the Court's ruling, before the jury, on appellant's 
motion and his objection to the admissibility of testimony as 
well as evidence . (Tr. 197, 198) 

The trial court's denial of appellant's request for 2 
hearing on his motion outside of the presence of the jury created 
a situation pregnant with prejudice to the appellant. The jury 
is a body of men and women called upon to serve the significant 
but limited function of making determinations of fact. Their 
backgrounds and qualifications to sit as jurors in no way pre- 
pare them to consider intelligently the complex Constitutional 
issues presented by a motion to suppress evidence. There is the 
inherent and very considerable danger that when permitted to 
attend proceedings in which they exercise no legitimate fimction, 
jurors, no matter how well-intentioned they may be, will place too 


much weight on a particular point or even worse, will draw many 


unjustifiable inferences from the trial judge's position on a 


Constitutional question. More explicitly, the jurors are likely 
to be impressed with the ruling of the curt, with all of its 
prestige, as to view as suspect any other evidence proffered by tho 


party failing on the motion. 


Applicant was also prejudiced because he was effectively ~ 
compelled to testify in the presence of the jury. That is, 
it was necessary for the appellant to give testimony if he was 
to have a chance to prevail upon his motion to Suppress, yet, 
by doing so, in the presence of the jury, he was forced to place 


in jeopardy his privilege against self-incrimination. In Wright 


v. United States, 102 US App DC 36, 45, 250 F .2a4(1957), con= 


| 
cerning the question of the voluntariness of a confession, the 
Court stated: 


‘he Court refused Wright's request for a pre- 
liminary hearing on the question of the volun= 
tariness of his confession and submitted the 
question to the jury. This was error. 


"To substantiate a defendant's contention that 
his confession was involuntary, it is generally 
necessary for him to take the stand. Since it 

is a matter of course that the defendant should 

be allowed to testify to the involuntariness of 
his confession without waiving his privilege 
against self-incrimination, 3 Wigmore, Evidence 345 
(3d Ed. 1940), it follows that, when he requests 
it, he should be given a hearing without the jury." 


"The majority rule is that the question of vol 
untariness is for the Court alone to decide .. ." 
[Emphasis supplied] Also see Bray v. United States, 
113 US App DC 136, 306 F.2d 743 (1962). 


aS 


While in the present case the jury was not called upon to 
decide the motion (as it was called upon in Wright to decide the 
issue of voluntariness), nevertheless, it was permitted to listen 
to testimony and to observe demeanor, and this extra-trial know- 
ledge may have had great bearing on those factual determinations 
the jurors were entitled to make, the most important of which was 
guilt. The point most urgently to be advanced here is that the 
jurors were performing no legitimate function in witnessing these 
proceedings but were presented with the opportunity to forfeit 
their impartiality through the application, conscious or unconscious, 
of extra-trial knowledge. By way of analogy, if a juror had been 
present at the time of the appellant's arrest or at the hearing of 
the pre-trial motion to eoress evidence and had admitted to such 
presence during the voir dire, then clearly counsel for appellant 
or appellee would have been on firm foundation in challenging such 
a juror for cause, the cause being that the prospective juror's 
extra-trial knowledge of the case renders his presence on the jury 
inherently prejudicial. It would be to avoid the obvious to 
seriously contend that the same type of prejudice does not inhere 
when a juror already empaneled obtains extra-trial knowledge. 
Such a situation may only be avoided, and the Constitutional re- 
quirement of trial by a‘\fair and impartial jury may only be safe- 


guarded by ordering a oN on a motion, such as that herein, out 


of the presence of the jury. 
3 
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It must also be noted that there is no satisfactory reasc 
for not excluding the jury in such a situation. No expense and 
no delay would have resulted. Appellant's counsel's objections 
to the manner of hearing the motion were voiced often and clearly 
Indeed, the merit in the appellant's position is supported by the 
trial judge's statement that he would exclude the jury. No reasc. 
was offered for not having done so. 

The District of Columbia Court of Appeais relied upon Rouse 
v. United States, 123 U.S. App. D.C. 348, 359 F.2d 1014 (1966) in 


dismissing appellant's contention that the second motion to sup- 


press should have been heard without the jury present, stating 
that the appellant “had ae earlier hearing before the Motions 
Judge and no new evidence or changed circumstance was| profe oe 
Yet, the trial Judge's denial of the hearing out of the jury's 
presence cannot be thus supported, for he did in fact|say that 

he would have the jury leave the room and so he must have found 
that some evidence or circumstance existed which would justify 

his ruling and in fact such was the case: the defendant, now the 
appellant, was to testify at the hearing of the pecans motion 

but did not do so at the hearing of the first (Tr. 144, 146, 147) 
and the officers’ testimony at the hearing of the second motion wes 
replete with contradictions. The trial judge's failure to give 


x 


effect to his ruling seems inexplicable in the light of Rouse 
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and in view of the circumstances of the case. 

III INSTRUCTION ON EXCLUSIVE POSSESSION 

To be guilty of the ‘oxime of receiving stolen goods one 
must be in possession of those goods. The degree of that pos- 
session is the crux of appellant's case. 

The usual rule is that umexplained possession of recently 


stolen goods can support at inference by the jury that the pos- 


; 2/ 
sessor is guilty of the crime of receiving stolen goods. ~ In 


McKnight v. United States, 114 U.S. App. D.C. 40, [309 F.2d 660, 
(1962) this Court, per Bazelon, C.3., stated that * . .. if the 
jury found exclusive possession by the defendant of recently stolen 
goods it could, but was not required to, find that defendant had 
stolen the goods." (at page 41, emphasis original) It is the 
obverse of that axiom that appellant feels must be more clearly 
articulated: to wit, that common possession (in this case there is 
no evidence as to who has possession) of recently stolen goods is 
sufficient for a jury to find that the single defendant is not 
guilty of the crime of receiving stolen property. The failure of 


the trial judge below to clearly instruct the jury on the ex~ 


2/ See: Rivera v. United States, 124 U.S. App. D.C. 99, 361 
F.2d 553 (1966); McKnight w. United States, 114 U.S. App. D.C. 

40, 309 F.2d 660 (1962); Bhrfield v. United States, 229 F.2d 936 

(5th Cir., 1956); Inman v., United States, 100 U.S. App. D.C. 150, 

243 F.2d 256 (1957); Robertson v. United States, 124 U.S. App. D.C. . 
309, 364 F.2d 702 (1966). 4 ete” 


4 
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clusiveness of possession clearly resulted in appellant's 


erroneous conviction. | 


In Rivera v. United States, 124 U.S. App. D.C. 99, 361 F.2d 
553, (1966) this court declined to overturn a conviction because 
trial counsel did not.clearly articulate to the trial court the 
instruction desired. The present case is clearly distinguishable 
from Rivera because the desired instruction was clearly articulated 
below. In the dissent to Rivera, it was stated that: 


"It is well established that: [I]n criminal cases the 
defendant is entitled to have presented instructions 
relating to a theory of defense for which there is 
any foundation in the evidence, even though the evi- 
dence may be weak, insyfficient, creat, or, of 
doubt ful credibility. xe 


More striking is the sottowins statement that was noted in Rivera: 


“The government requested and the trial court charged 
the jury that: [T]here is a principle of law that if 
the defendant is found to be in unexplained exclusive 
possession of stolen property shortly after the com- 
mission of housebreaking or larceny, this circumstance 
is an evidential fact which the jury may consider and 
which may satisfy the jury that the possessor of the 
articles is the thief and may in itself warrant a 
verdict of guilty" [emphasis original] 


Apparently then the United States Attorney's office has felt, 


at least in one case, that the possession of stolen property must 
| 


be exclusive possession in order for it to be considered by a jury. 


3/ 124 US App. D.C. 99, at 101 citing: Tatum v. United States, 
88 U.S. App. D.C. 386, 391, 190 F.2d 612, 617 (1951). See also 
Collazo v. United States ,90 U.S. App. D. C. 241, 246, 196 |F.2d 573, 
578, cert. denied, 343 U.S. 968, 72 S.Ct. 1065, 96 L.Ed. 1364 (1952). 


It would appear >» assuming the statements in Rivera to 
be accurate presentations of the law in the District of Columbia, : 
an instruction on exclusive possession should have been presented 
to the jury below. r 

In the case of Barffield v. United States, 229 F.2d 936 (5th 


Cir., 1956) it was stated gt 941 that: 
“We think the Trial Judge mist take great pains to 


make certain 
quired to be possession as well as those factors 


which they must take into account to determine 
whether there go be a rational influence." 
The crime of Recetas stolen goods is a crime which, for 
the most part, has received the greatest judicial scrutiny at the 


state level where it is a taore common occurrence and where the vast 


majority of prcsecutions take place. In State v. Bennet, 168 A.2d 


282 (R.I. 1961) the Rhode frsiena Supreme Ceurt stated at p. 286: 


"The mere showigg that a defendant was in constructive 
possession wil® not warrant an application of this 


rule." (That ynexplained possession is sufficient 
to infer guilt} See also State v. Boudreau, 16 A.2d 
262 (Vt. 1940) 


In the instant casa, all that was presented was the mere fact 
that the appellant was in constructive possession of the stolen 
property. All that was stown was that the property was stolen, that 
the propex<ty was found at a certain address and that the appellant 
was the lessee of the predises. It is-submitted that the three 
stated facts are not sufficient to sustain appellant's conviction. 

j 
t 
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The Texas State Court enunciated the requirement of proof 


more explicitly in Prather v. State, 81 S.W. 2d 528, 529) (Texas 
1935): 


"In order to warrant an inference of guilt from the 


circumstances of possession of recently stolen 


property such possession must be personal and ex-. 
clusive, must be unexplained, and must involve a 
distinctive and conscious assertion of property 
by the defendant .¥ | 
From Prather, then we see the four elements that constitute 
the crime of receiving stolen property. The possession must be: 
1) personal, 2) exclusive, 3) unexplained and 4) accompanied by 
a conscious seer of the property. In applying the four ele- 
ments to the facts of the instant case, it is clear that| the ele- 
ments have not been proven 4nd that the conviction must fail for lack 
of sufficient evidence. Points 1 and 2, which may be considered as 
one, have clearly not been proven. In the premises at 912 First 
Street, Southeast, there lived, in addition to appellant, appellant's 
wife, their seven (7) children (including two teenage girls) and 
tenants consisting of a husband and wife named Gibson pee with 
their four children; 15 people lived in the house at 912 First Street “ 
Southeast. Yet, the police charged only one man with the crime of 
receiving stolen property. The reason that appellant was charged 
is conjecture at this point. It is submitted though that the reason 
was simply that appellant was unfortunate enough to have’ answered the 


door in the early morning of July 16, 1965. At the trial, there - 
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was no showing that the possession was either exclusive or personal. 
It should be noted that of the items stolen, only the adding machine 
was of any real value, and the garments were for the most part ladies' 
clothes. The adding machine was in the trash - discarded as worthless. 
If appellant were the tru receiver of the stolen goods would it not 


make more sense for’ him to hold on to the adding machine rather than 


' 
the clothes. The adding — was worth more than all of the con- 


traband found in the house ~ yet, the adding machine was abandoned. 

It is submitted that a atte reasonable explanation is that a woman, 
assuredly not the appellqnt, found the stolen property and then chose 
those items which she felt she could use and then discarded the others. 
Certainly if appellant were the truly guilty party, he would have 

kept the adding machine because of its greater resale value. Clearly 
appellant was in neither *personal nor exclusive possession of the 
goods found within the aiowtieess he certainly cannot be considered 

to be in personal and exclusive possession of those items found in 

the yard. 

Point 3 is conced¢i. There is no doubt that the stolen goods 
were found on the premis¢s and that their presence is unexplained. 
Equally unexplained is how the goods got to the premises and who, 
if anyone, received eee From the amount of people residing at 
the premises, it is difficult to see how appellant can be singled 


oct as the guilty party. 


« 
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Point 4 clearly has not been shown. One need only refer 
to the trial transcript to see that appellant never asserted 


ownership ~ at pages 182 and 183 there are assertions of ignorance 
but never are there assertions of ownership. | 

In its opinion below, the District of Columbia Court of 
Appeals noted that at one point appellant's trial commsed stated 
with regard to an instruction on exclusive possession chat he would 
accept the trial Judge's ruling to leave the question £0 the jury. 
(Tr. p. 202) Trial counsel certainly did not intend to waive his 
request on exclusive possession; this unwitting mental lapse can 
best be attributed to the pressures of the trial itself, In any 
event, from the colloquy that took place on the following day dur- 
ing the charge to the jury (rr. p. 222-223), it can be seen that 
trial counsel once again sought an instruction on exciustve pos= 
session only to be rebuffed by the trial judge who though the word 
“exclusive redundant (Tr. 222). Appllant concedes that "exclusive 
possession" is redundant where only one individual can be said to 
be in possession. Appellant maintains, however, that where more 
than one individual can possibly be in possession then the term 
“exclusive possession" is not a needless redundancy, rather it is 
a necessary clarification. | 


Even assuming a waiver by trial counsel this court, in 


Tatum v. United States, 88 U.S. App. D.C. 386 (D.C. Cir. 1951), 


has noted, at p. 388: 


§ 

Ordinarily, failure of counsel to record his 

exceptions to the charge would constitute a 

waiver of the points not raised. It has always 

been the custoh of this court, however, in cases 

of serious crihinal offenses, to check carefully 

the record for error prejudicial to defendant 

which he did not urge. (citing cases) 
And further at p. 389: ' 

Failure on the part of a trial court in a criminal 

case to ‘instruct on all essential questions of 

law involved in the case, whether requested or 

not' would cleerly affect substantial rights with- 

in the meaning of Rule 52(b). 

The District of Columbia Court of Appeals (228 A.2d 637, 
639) cited Fletcher Smith v. United States, 123 U.S. App. D.C. 
259, 359 F.2d 243 (1966) and Bray v. United States, 113 U.S. App. 
D.C. 136,.306 F.2d 743 (1962) in its opinion for the proposition 
that "the exclusive possession instruction is not required." A 
careful reading of Smith and Bray does not support this contention. 
In neither Smith nor Bray was the lack of an exclusive possession 
instruction pressed'as grounds for reversal on appeal. 
In Smith an instruction was given, unobjected to at 

trial, that the jury might infer guilt from unexplained use of a 
motor vehicle. On appeal, Smith contended that the jury should 


3 
have been further instructed that it was not required to infer guilt 


’ 
$ 


from possession. 
In Bray, the appellant attacked an instruction on the posses- 


sion of a stolen automobile. Bray contended that the jury should 


not have been instructed = they might infer from his possession 


’ 


of the automobile shortly after it was stolen that he was guilty 
| 


of the offense charged, which, it should be noted, was not receiv- 


ing stolen property but was transporting a motor vehicle in inter- 


state commerce knowing the same to be stolen. 


In both Smith and Bray the object stolen was an automobile 


and each case, as far as the opinions reflect the facts 


the in- 


dividual defendants were arrested while alone in the automobile. 


Under these circumstances, an instruction on exclusive possession 


was not necessary because no one else was in the vehicle, The 
| 


possession in these cases was implicitly exclusive because no one 


existed to make it non-exclusive. 


In sum, " a verdict of guilty in this case required the 


jury first to find that the stolen goods were in the exclusive 


4 
possession of the accused." 


citing: Travers v. United States, 118 U.S. App. D.C. 2 
698 (1964); Barfield v. United States, 229 F.2d 936, 9 
(Sth Cir., 1956); State v. Sullivan, 34 Idaho 68, 199 P, 647, 
17 A.L.R. 902 (1921). 


4/ Rivera v. United States, 124 U.S. App. D.C. ~ be 
7 


O01 (1966), 
> 335 F.2d 
941 


ONCLUSION 


For the reasons stated, it is respectfully submitted 


that the judgment of the District of Columbia Court of General 


Sessions should be reversed. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. May appellant urge as inherently incredible testi- 
mony accepted by the court and jury below in order to 
claim error in denial of a motion to suppress, where the 
testimony showed that police officers on public space ob- 
served stolen goods abandoned in open view in appellant’s 
yard, and they entered the premises with appellant’s ex- 
pressed consent to seize them? 
| 2. Did’ the court abuse its discretion in hearing appel- 
Jant’s evidence on the motion to suppress concurrently 
with his{vcial testimony, where the pretrial motion had 
already been denied, appellant proffered no new evidence 
or changed circumstance, and appellant desired to take 
the stan¢ in his own defense in any event? 

3. Was the court’s refusal to grant appellant’s own 
‘written wersion of an instruction on the inference to be 


‘drawn ftom “exclusive” possession of stolen property er- 
iyor, where his instruction itself was erroneous, and the in- 
istruetion given properly set forth the law as to the mean- 
ing of “possession”? 


Counterstatement of the Case — 


The motion to suppress —...-.-----------——. ———— 
Tne a tri ak] err 


Statute Involved ——____ 
Summary of Argument — 


Argument: 


I. The seizure of stolen property from appellant’s trash 
cans and home was valid, as was the later search and 
seizure pursuant to a search warrant — 


II. The trial court did not abuse its discretion by hear- 
ing appellant’s testimony on the second motion to 
suppress in the presence of the jury ————___. 


III. The trial court properly instructed on the permissible 
inference from possession of recently stolen goods -.. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,996 


FREDERICK A. SCOTT, APPELLANT 


uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 13, 1965, almost six months after the of- 
fense, appellant was tried to a jury before Judge Charles 
A. Halleck in the D.C. Court of General Sessions on a 
charge of receiving stolen property (22 D.C. Code 
§ 2205). He was found guilty as charged after a three- 
day trial and was sentenced to six months’ imprisonment. 
Appellant appealed to the D.C. Court of Appeals urging 
the same grounds presented here. That court affirmed. 
This Court subsequently agreed to hear the present ap- 
peal. 


(1) 


2 


The Motion to Suppress 


Prior to trial appellant moved to suppress evidence con- 
sisting of certain articles of merchandise, cartons, and 
wrappings recovered from appellant’s house and trash 
cans. This motion was heard and denied by Judge De- 
Witt S. Hyde on October 22, 1965. At the motion the 
Government called a single witness, Detective Edgar L. 
Seibert, Fifth Precinct, Metropolitan Police Department. 
Appellant called only Lieutenant Samuel Rogovsky, also 
ofthe Fifth Precinct, and appellant himself did not take 
the stand. 

t the pretrial motion Detective Seibert testified on di- 
reet examination that in the early morning hours of July 
16, 1965, he had investigated the breaking open of a trac- 
tcr-trailer belonging to Sears, Roebuck and Company, lo- 
cated at 80 Eye Street, S.E., and the theft of some of its 
egtents occurring sometime after 4:30 p.m. on July 15 
(M. Tr. 4, 26).1 Acting on the basis of information that 
property stolen in a prior similar theft had been stored in 
the rear of 912 First Street, S.E., he immediately proceed- 
et to the public areaway behind that address (M. Tr. 
349) 2 By shining a flashlight through a high chain-link 
fence, he was able to observe in uncovered trash cans lo- 
eated in the rear yard of that address certain wrappings 
and a parcel of a color, labeling, and Sears marking simi- 
lar to those observed in the trailer (M. Tr. 10-11). He 
tpen noticed a movement in the house and, having ob- 
gerved no access to the yard from the rear areaway, went 
with Lieutenant Rogovsky and knocked on the front door 
éf the 912 address (M. Tr. 9, 11). 


!1°\M. Tr.” refers to the transcript of the motion to suppress 
before Judge Hyde on October 22, 1965. “Tr.” refers to the tran- 
script of the trial before Judge Halleck and a jury on December 
28, 14 and 15, 1965. 


t = Detective Seibert later testified he arrived at appellant’s address 
Ges 3:15 am. (M. Tr. 32). 


3 At trial Detective Seibert stated that he had revisited the area 
following the motion and then first observed a side areaway and a 
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Appellant immediately opened the door (M. Tr. 11). 
The officers identified themselves and obtained appellant’s 
name. Briefly, they informed him of the larceny and of 
their observing Sears goods in his trash cans, and in- 
quired where he did his clothes shopping. Appellant de- 
nied knowledge of any such goods and stated he did not 
shops at Sears. (M. Tr. 12.) The officers requested per- 
mission to pass through the house to examine the items in 
the cans, advising appellant at that time that they had no 
right to enter without his permission and making sure he 
understood (M. Tr. 13-14). Appellant stated he did not 
object to their coming through and that he would help in 
any way he could (M. Tr. 14). The two officers entered 
and went with appellant directly to the rear yard, 
through the living room, middle or dining room, and 
kitchen (M. Tr. 15). In the yard they removed from the 
cans some paper wrappings and a carton which contained 
an adding machine marked as Sears property, all of which 
was introduced in evidence at trial (M. Tr. 16-22; Tr. 
198). Appellant denied knowledge of the items (M. Tr. 
22). 

The officers then reentered the house to make their exit 
from the premises (M. Tr. 22). In the middle room they 
saw a woman’s dress on the table, neatly folded and with 
a Sears label clearly visible as they passed (M. Tr. 22- 
23). They also saw two shoeboxes with Sears labels vis- 
ible on a cabinet in the same room (M. Tr. 24). Appel- 
lant denied knowledge of these items being there and stat- 
ed that, if the goods were stolen, he did not want them in 
his house and he would appreciate the officers removing 
them (M. Tr. 23-24). The officers asked if they might 
look upstairs for more Sears items not belonging to appel- 
lant. Appellant refused them permission to do so without 
a search warrant. Thereupon the officers left. (M. Tr. 
25.) 


break in the fencing (Tr. 56-57). It was never made clear even by 
appellant’s testimony whether there was in fact an access from the 
rear areaway into appellant’s rear yard. See Tr. 165-176. 
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deter conferring with the informer and learning that 
hefhad seen appellant carry parcels into the house be- 
tween 11 and 11:20 a.m. on July 15, the officers obtained 
a dearch warrant which they executed about 10:30 a.m. on 
thd 16th (M. Tr. 25-27). More goods belonging to Sears 
and disclaimed by appellant were discovered and seized at 
that time from the second floor rooms occupied by appel- 
lagt’s family (M. Tr. 28; Tr. 192), and appellant was ar- 
redted at the time of the officers’ departure about 12 :20 
p.m. on the 16th (M. Tr. 30). 

ross-examination of Detective Seibert brought out 
thht, although he was armed, his weapon was concealed 
from view (M. Tr. 38). He also stated that there were 
other officers in the area, though only he and Lieutenant 
Rogovsky entered the premises during the initial entry 
and seizures (M. Tr. 38-39).* 

ane Rogovsky’s testimony on the motion essen- 
tidlly corroborated that of Detective Seibert. He con- 
fizmed that only he and Detective Seibert entered the 
premises though other officers were in the areaway at var- 
fous times (M. Tr. 51-54). He also indicated that the 
eppellant had been warned and had refused permission 
for the officers to go upstairs (M. Tr. 61). 

The motions judge, noting that appellant failed to pre- 
sent evidence other than from the second officer, found as 
a fact that appellant consented to the officers’ entry and 
genied the motion to suppress (M. Tr. 64, 68). 


é The Trial 


At the trial nearly two months later, appellant made a 
general objection to introduction of the evidence which 
was overruled with instructions to object specifically at 
the time evidence was offered (Tr. 12-13). Detective Sei- 


+ Appellant’s brief at 13-15 apparently fails to account for the 
precise time and place referrents in commenting upon the witnesses’ 
testimony in this regard. It should be noted that the motions judge 
éwice was forced to interject in order to clarify defense counsel’s 
questions on these points (M. Tr. 33, 58). 
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bert was called first by the Government and substantially 
reiterated his motion testimony, excepting of course that 
concerning the informer’s hearsay. Also, he noted that 
appellant’s attorney was present at appellant’s house dur- 
ing the execution of the search warrant (Tr. 41). Three 
other Government witnesses, none of whom had been to 
appellant’s premises, were called to establish various ele- 
ments of the crime (Tr. 14, 70, 116). Lieutenant Rogov- 
sky did not testify at the trial. 

At the conclusion of the Government testimony, the 
prosecutor moved the Government exhibits into evidence 
(Tr. 141). Certain exhibits were admitted without objec- 
tion (Tr. 141-145). As to those recovered as a result of 
the police entry and the later execution of the search war- 
rant, appellant objected to their admission and a colloquy 
at the bench took place between the court and defense 
counsel in an effort to sort out the specific items objected 
to (Tr. 143-146). The court indicated that he would ex- 
clude the jury and hear appellant’s motion if appellant 
wished, but defense counsel suggested he might simply 
proceed with his case (Tr. 146). The court inquired if 
appellant was going to offer any additional evidence (Tr. 
146-147). Defense counsel indicated that in any event 
appellant was going to take the stand at trial and he was 
unable to proffer any different testimony to be given on 
the motion (Tr. 146-147). Thereupon the court without 
further objection reserved ruling on the motion to sup- 
press until the close of appellant’s case and the Govern- 
ment rested (Tr. 148). 

A motion for judgment of acquittal on the ground that 
there was no evidence that appellant had exclusive posses- 
sion of the stolen property was overruled (Tr. 148-149). 

Appellant put on Carol S. Fair, his United Planning 
Organization supervisor, who testified that he was at 
work from 9 a.m. to 5:15 p.m. on July 15 (Tr. 151-152). 
Appellant himself then took the stand to testify in his own 
behalf (Tr. 152). He indicated that his house was occu- 
pied by himself, his wife, and seven minor children, and 
that a man by the name of Gibson with his wife and four 
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children lived in the second floor rear bedroom (Tr. 154, 
192). His testimony differed greatly from that of the 
Government witnesses. Appellant testified that, although 
an upstairs light was on, he had been asleep downstairs 
at the time of the officers’ knocks, and he denied opening 
the door immediately in response to the knocks (Tr. 157, 
163). Appellant claimed that the only words said at the 
door were that one of the officers asked to step inside a 
minute, and appellant replied that he could (Tr. 158, 
163). He said that neither officer advised him of his 
right not to admit them (Tr. 158), and that he did not 
even know that the plainclothesman, Detective Seibert, 
was a police officer since he failed to identify himself (Tr. 
159). Then in polished response to his counsel’s question 
as to why he admitted them, appellant said: “Because I 
thought it was my duty.... I thought it was my duty 
because they had the uniforms on” (Tr. 160). Appellant 
claimed that the uniformed officer, Lieutenant Rogovsky, 
entered and straightaway made for the dining room 
where he grabbed some clothes, saying, “This is it”; that 
this officer opened the back door, called appellant, and that 
appellant then noticed two more officers already within his 
fenced yard going through the trash (Tr. 158, 173-174). 
He said that Detective Seibert did not carry items from 
the trash through the house, but went out through a break 
in the fence and gave them to two officers who placed 
them in an unmarked car (Tr. 180-181). Appellant de- 
nied at any time speaking of where he shopped or giving 
permission to “go through” his trash cans, and claimed 
that he had not been asked if he knew about the stolen 
property being on his premises until the officers returned 
with the search warrant (Tr. 159, 182, 189). He denied 
any knowledge of the property being on his premises (Tr. 
161). Appellant was not examined concerning his refusal 
of permission to search the upstairs of the house without 
:s warrant. Nor did he mention the fact of the officers 
being armed. He admitted a prior conviction of petit lar- 

ny, which defense counsel attempted to bring out on di- 
rect (Tr. 155-157, 196-197). 
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Following denial of a renewed motion for judgment of 
acquittal (Tr. 197), the court admitted the four items ini- 
tially seized by the officers* and the three items recovered 
under the warrant.® The court indicated that it had given 
independent consideration to the motion to suppress and 
was ruling on the basis of the testimony it had heard (Tr. 
198). 

Instructions presented by the parties were then consid- 
ered by the court. Appellant requested his own instruc- 
tion as to exclusive possession of the stolen property (Tr. 
201-202). This the court denied. Following further dis- 
cussion, defense counsel then said: “I think I will accept 
Your Honor’s ruling to present it to [the jury] and leave 
it to them to decide as to actual possession” (Tr. 202). 
The court’s instruction covered the inference which the 
jury was permitted to draw from possession of recently 
stolen property, and defined the meaning of possession 
(Tr. 218-219). At the close of the instructions appellant 
renewed his request for an instruction on “exclusive con- 
trol of the property,” which the court denied (Tr. 222). 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2205, pro- 
vides in pertinent part: 


Any person who shall, with intent to defraud, re- 
ceive or buy anything of value which shall have been 
stolen or obtained by robbery, knowing or having 
cause to believe the same to be so stolen or so obtained 
by robbery, . . . if the value of the thing or things so 
received or bought be less than $100, shall be fined 
not more than $500 or imprisoned not more than one 
year, or both. 


5 These were: a carton with adding machine and a paper with 
label seized from appellant’s trash cans (Tr. 26-27) ; and a woman’s 
knit suit and a box with child’s shoes seized from appellant’s mid- 
dle or dining room (Tr. 22-24, 34, 36). 


*These were: vacuum bags, a child’s slip and a child’s dress 
seized from the upstairs front bedroom (Tr. 41-43). 
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SUMMARY OF ARGUMENT 


I 


Relying on a version of the facts that has received no 
credence below, appellant’s main predicate for reversal is 
a claim that his motions to suppress were erroneously de- 
nied because the testimony introduced on behalf of the 
Government was inherently incredible. This theory of 
the case simply does not stand up in the face of the care- 
ful and unusually extensive exposition of the facts in this 
General Sessions case. If the circumstances here were 
unusual, there was nothing unusual, inconsistent or oth- 
erwise questionable in the testimony of the Government 
witnesses. There was here a seizure of stolen property ly- 
ing abandoned and in open view from public space in the 
back yard of appellant’s premises. Appellant consented to 
the entry required to accomplish the seizure. There was 
no unreasonable search or seizure violating appellant’s 
Fourth Amendment rights. 


It 


Appellant’s pretrial motion to suppress evidence was de- 
nied after a full hearing. He renewed this motion at 
trial, but suggested a separate hearing without the jury 
only at the conclusion of the Government’s evidence. His 
present claim that his renewed motion to suppress proffer- 
ing no new evidence or changed circumstance should have 
been heard without the presence of the jury urges an 
abuse of discretion without substantiating any prejudice. 
Moreover, when his suggestion was made appellant had al- 
ready indicated he intended to testify in his own defense 
in any event. 


it 


Appellant’s final claim that the court erred in declining 
to give appellant’s written instruction on the permissible 
inference to be drawn from “exclusive” possession of 
stolen property ignores the detailed, accurate, apt and ac- 
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cepted instruction given. The meaning of “possession” 
was fully explained to the jury as was the inference that 
could be drawn from it. 


ARGUMENT 


I. The seizure of stolen property from appellant’s trash 
cans and home was valid, as was the later search and 
seizure pursuant to a search warrant. 


(M. Tr. 3-4, 9-11, 22-24, 25, 33, 49, 53, 61, 64-65, 68; 
Tr. 14, 18-21, 32-86, 38, 41, 56-57, 159, 191, 195-196, 
198) 


Appellant’s fundamental reliance in his brief? is on his 
conclusion that the testimony of the police officers at the 
pretrial motion and trial was inherently incredible.* He 
argues that the seizure of the stolen articles did not take 
place as the officers testified but differed in vital respects. 
Although appellant fails to point out in just what respects 
he disagrees with that testimony, his statement of the 


case and argument reveal that he simply adopts without 
qualification the entire version of the facts given by the 
petitioner at trial and rejected by the court and jury.® 
From this he concludes in his brief that the entry was not 
for the purpose stated to seize visible fruits of crime in 
the trash cans but instead to search the building through 
which the officers of necessity had to pass.° Appellant’s 
attack on the legal basis of the rulings below consists of a 
series of quotations from selected cases the application of 
which to the facts here he seems to regard as self-evident. 

We do not think it would be fruitful to reexamine in 
detail here the testimony of the two police officers in this 


7 Appellant’s Br. 9-22. 


8 Appellant asserts that the trial judge “failed to consider in- 
dependently the question of credibility.” See Appellant’s Br. 10. 
This assertion is groundless. See Tr. 198. 


® Of course, this is not permissible. Glasser v. United States, 315 
U.S. 60, 80 (1942). 


10See Appellant’s Br. 21-22. 
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case. The thrust of appellant’s appeal is nothing more 
than a quarrel with the overwhelming weight of facts 
carefully developed in four days of testimony in this Gen- 
eral Sessions case filling about 300 pages of transcript. 
For appellant boldly urges on this Court the conclusion 
that the testimony of the police lieutenant and detective 
was inherently incredible, although two judges of the trial 
court and twelve jurors have found it credible. But ap- 
pellate courts have no expertise to review facts. Berenyt 
v. Immigation Directors, 335 U.S. 630, 686 (1967). Such 
matters are for the triers. Trimble v. United States, 125 
U.S. App. D.C. 178, 174, 369 F.2d 950, 951 (1966) ; 
Young v. United States, 114 U.S. App. D.C. 42, 43, 309 
F.2d 662, 663 (1962); Wigfall v. United States, 97 U.S. 
App. D.C. 252, 253, 280 F.2d 220, 221 (1956) ; compare 
(Henry W.) Jackson v. United States, 122 U.S. App. D.C. 
324, 358 F.2d 862 (1965). This case is unexceptionable 
on this ground.” 


11 Appellant has pointed to no inconsistency in the prosecution’s 
evidence that does not have a plausible explanation in the usual 
vagaries of time, place, observation and articulation. If there were 
minor inexactitudes in the witness’ descriptions, we think these 

the marks of trustworthiness of their 
f the difficulties of this trial arose from 
lant’s counsel himself, which the 

clarify (M. Tr. 33, 53). 
false or improper basis 
called to in- 


simple fact tha 

the situation. See M: Tr. 

testimony concerning the entries to appellant 

geography of the areaways was obviously dictated by the difficulties 
of nighttime observation, as is indicated by his corrected testimony 
after his subsequent visit to the premises (Tr. 56-57). Compare 
Appellant’s Br. 11-13. Similarly appellant’s brief apparently fails 
to account for the precise time and place referrents in regard to 
the location of the other officers on the scene, and it sees discrep- 
ancies in the testimony of the two officers about the refusal of per- 
mission to go upstairs that exist more in articulation than in fact. 
See Appellant’s Br. 13-15. Such evidence and argument do not 
impeach this trial. 
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Appellant argues that the motions and trial courts er- 
roneously denied his motion to suppress evidence seized 
from his trash cans and the first floor dining room of his 
home because the evidence was seized in an invalid war- 
rantless search."* Among other defects, this argument is 
bottomed on a foundation which is totally lacking in this 
case. There was no search. Appellant has failed to dis- 
tinguish between (a) the right to search based on prob- 
able cause and seize articles pursuant to that search, and 
(b) the right to seize visible fruits of crime.* The facts 
of this case graphically demonstrate merely a seizure of 
visible fruits of crime. From public space the investigat- 
ing officers were able to see and identify stolen property 
in appellant’s open trash cans; after they had with appel- 
lant’s consent entered the premises and seized it and were 
exiting by a direct route from the premises, they observed 
more such property (M. Tr. 9-11, 22-24; Tr. 18-21, 32- 
36). Such visual observation of fruits of crime in plain 
sight in trash cans by police officers while performing 
legitimate functions did not amount to a search, and the 
officers’ seizure of them was reasonable and proper."* See, 


12 Appellant’s Br. 9. 


13 See Rabinowitz v. United States, 339 U.S. 56, 75 (1950) (dis- 
senting opinion of Frankfurter, J.) ; People v. Defore, 242 N.Y. 18, 
18, 150 N.E. 585, 586 (1926) (Cardozo, J.). It is evident that the 
threshold of constitutional unreasonableness is reached later in the 
case of mere seizures than searches, perhaps because the threat of 
arbitrary police action is less. This might be regarded as analogous 
to the permissiveness given to arrests as opposed to searches on 
probavle cause, even in the home. 


14 Appellant has apparently abandoned his reliance below on the 
denunciation of the trash can search in Work v. United States, 100 
U.S. App. D.C. 287, 248 F.2d 660 (1957). In any event, Work is 
distinguished from the present case in several significant respects. 
There the Court noted that the officers did not know what was hid- 
den by the defendant until they searched for and identified it; here 
the necessary identification as stolen property took place initially. 
Thus, there was a search in Work; here a mere seizure. See United 
States ex rel. Stoner v. Myers, 219 F. Supp. 908, 911 (E.D. Pa. 
1968), distinguishing Work on this ground. In Work the Court 
found a “hiding” as opposed to an abandonment; here there can 
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e.g., Lefkowitz v. United States, 285 U.S. 452, 465 (1932), 
interpreting Marron v. United States, 275 U.S. 192 
(1927) ; United States v. Lee, 274 U.S. 559 (1927) ; Hes- 
ter v. United States, 265 U.S. 57 (1924) ; Hiet v. United 
States, 125 U.S. App. D.C. 338, 372 F.2d 911 (1967) ; 
Ellison v. United States, 93 U.S. App. D.C. 1, 3, 206 F.2d 
476, 478 (1958) (“Nor did mere observation constitute a 
‘search’”); Cradle v. United States, 85 U.S. App. D.C. 
315, 316, 178 F.2d 962, 963 (1949), cert. denied, 389 U.S. 
929 (1959); United States v. McDaniel, 154 F. Supp. 1 
(D.D.C. 1957), affirmed, 103 U.S. App. D.C. 144, 255 
F.2d 896, cert. denied, 358 U.S. 853 (1958). As well 
stated by Judge Holtzoff in M cDaniel: 


“(T]he police are not required to close their eyes and 
need not walk out and leave the article where they 
saw it. Any other principle might lead to an absurd 
result and at times perhaps even defeat the ends of 


justice. 


The constitutional provision regulating searches and 
seizures is intended to protect persons against oppres- 
sion and not to bring into being numerous technical 
obstructions against the enforcement of the criminal 
law. It has been said more than once, for example, 
that it is not a search to observe that which is open 
and patent... . [It has also been said that] a search 
warrant is not necessary where the object sought by 
the search is visible, open and obvious to anyone with- 
in a reasonable distance employing his eyes.” 154 F. 
Supp. at 2. 


be little doubt that the placing of the articles in the trash, un- 
hurried by pursuing police, manifested an intention to abandon 
and permanently dispose of them. In Work the evidence resulted 
direct] from the illegal entry onto the premises by police; here the 
crucial evidence was observed prior to any entry and seized as a 
result of a lawful entry. See United States v. Minker, 312 F.2d 
682, 635 (3rd Cir. 1962), cert. denied, 372 U.S. 958 (1963), dis- 
tinguishing Work as inapposite on that interpretation. Finally, 
and perhaps most important, in Work there was no consent to 
entry, search or seizure; in the present case, there was a valid 
consent, see infra. 
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Moreover, there was consent under the prevailing stand- 
ard in this jurisdiction ** to the police action undertaken 
in this case; specifically, to the entry of Lieutenant Ro- 
govsky and Detective Seibert onto the premises and their 
seizure of evidence from the trash and from the first floor 
dining room.’* This is a case in which the relative credi- 
bility of the witnesses was crucial. Cf., Judd v. United 
States, supra at 67, 190 F.2d at 653 (1951); Channel v. 
United States, 285 F.2d 217 (9th Cir. 1960); Kovach v. 
United States, 53 F.2d 689 (6th Cir. 1931).17 This Court 
on appeal must, of course, assume the truth of the prose- 
cution’s evidence accepted by the trier of fact and give 
full play to his right to determine credibility, weigh the 
evidence, and draw legitimate inferences of fact. Glasser 
v. United States, 315 U.S. 60, 80 (1942) ; Curley v. Unit- 
ed States, 81 U.S. App. D.C. 389, 392, 397, 160 F.2d 229, 


145 The leading case, which concededly places a heavy burden on 
the Government, is Judd v. United States, 89 U.S. App. D.C. 64, 
66, 190 F.2d 649, 651 (1951) : 


“{SJuch waiver or consent must be proved by clear and posi- 
tive testimony, and it must be established that there was no 
duress or coercion, actual or implied. . . . The Government must 
show a consent that is ‘unequivocal and specific’, ‘freely and 
intelligently given.’ ” 


16 Even assuming express consent was more limited, i.e., to the 
passage through the house to the trash cans, this would still seem 
to imply consent to seize the articles in the cans and to exit by the 
same means of ingress. Of course, the plain view doctrine would 
permit seizure of fruits noticed along the way. Appellant’s assertion 
of bad faith by the officers, needless to say, is unsupported in rea- 
son, fact, or finding. See Appellant’s Br. at 8. It should not be 
presumed. Cf., Abel v. United States, 362 U.S. 217, 226-280 (1960). 


17 Unlike the cited cases, the present case involves elements in the 
Government’s proof which make out a prima facie consent showing. 
In Judd and Channel the defendant was in jail when “consent” was 
obtained; and in Kovach the appellate court was not sure what 
standards had been applied and merely remanded for review on the 
basis of its enunciated standard. In the present case, however, the 
warning, the announcement of what the officers had seen, and the 
other facts and circumstances would appear unequivocally to satisfy 
the governing standards of consent elucidated by Judd, absent 
appellant’s testimony. 
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232, 237, cert. denied, 331 U.S. 887 (1947).2% The bind- 
ing facts in the case which the trial court must be deemed 
to have found include the announcement by the officers to 
appellant of what they had seen, the warning of his right 
not to admit them, his expression of consent to their entry 
to examine the articles in the trash and to their removal 
of those articles and the ones in the dining room, the en- 
try of only the two named officers onto the premises, togeth- 
ertwith the other immediate circumstances and legitimate 
ingerences therefrom (M. Tr. 9-11, 22-24; Tr. 18-21, 32- 
36)2° See Trent v. United States, 109 U.S. App. D.C. 
152, 155-156, 284 F.2d 286, 289-290 (1960), and cases 
there cited. 

‘The essential distinction between the present case and 
those cited by appellant is the articulation of an effective 
warning to appellant. We have found only one other re- 
cent case in a similar context involving this element. Unit- 
ed. States v. Burke, 215 F. Supp. 508 (D. Mass. 1963), 
affirmed, 328 F.2d 399 (1st Cir. 1964), cert. denied, 379 
US. 849 (1965). There two brothers, though one was 
under arrest, were held to have validly consented to 
searches after being fully advised of their rights. In one 
case, the consent was to the search of a bedroom in the de- 
fendant’s home. 215 F. Supp. at 512. In the present 
ease, the warning was less extensive than that given be- 
fore the search of the bedroom in Burke, where, however, 
the warning was also designed to cover oral admissions. 
Ibid. Still there is no reason to regard the warning in the 


18 See also Ker v. California, 374 U.S. 23, 48 (1963) (opinion of 
an J.): Smith & Cunningham v. United States, 122 U.S. App. 
-C. 300, 304, 358 F.2d 838 (1965). (Henry W.) Jackson v. United 
States, 122 U.S. App. D.C. 324, 353 F.2d 862 (1965), is not to the 
contrary, for it makes a narrow exception without possible appli- 
cation in the present case. It would seem further that the present 
case would, more than ordinarily, be one in which the impression 
‘gained by the trier of fact must affect a judgment on relative 
redibility. See Trimble v. United States, supra at 174, 369 F.2d 
t 563. 


_ These facts would have been necessary to the general findings 
‘of the motions and trial judges (M. Tr. 64-65, 68; Tr. 198). 
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present case as less effective. Indeed, there is a basis to 
regard the warning here as most thoroughly and effective- 
ly comprehended, in view of appellant’s actual exercise of 
his rights in denying the officers permission to enter the 
upstairs portion of his house without warrant and in hav- 
ing sufficient awareness to have counsel present during the 
later execution of the search warrant (M. Tr. 25, 61; 
Tr. 38, 41, 191). 

In view of the warning and the other circumstances of 
the case, it is difficult to conceive how the consent here 
could be regarded as invalid even under stringent tests. 
There was no overbearing action by the officers.2” Appel- 
lant quite clearly was not overborne.* There are many 
explanations for his consent quite consistent with the ac- 
tion of a sane and rational criminal.“ Thus, unless this 


20 Specifically, there was no demand for entry. See, e.g. Amos 
v. United States, 255 U.S. 318 (1921) (officers announced pur- 
pose of searching) ; United States v. Marra, 40 F.2d 271 (W.D.N.Y. 
1980) (officers stated they were going to inspect premises) ; United 
States v. Slusser, 270 Fed. 818 (W.D. Ohio 1921) (officers displayed 
badge, announced intent to search). There was no threat. See, 
e.g., United States v. Marquette, 271 Fed. 120 (ND. Cal. 1920) 
(show of arms); Waldron v. United States, 95 U.S. App. D.C. 66, 
219 F.2d $7 (1955) (defendant’s 18 year-old, pregnant wife told by 
officers they would not be responsible if had to get warrant). 
Appellant was not subjected to sustained pressure. See, e.g., Judd 
v. United States, supra (defendant under arrest interrogated) ; 
Nelson v. United States, 98 U.S. App. D.C. 14, 21, 208 F.2d 505, 
512 (1958), cert. denied, 346 U.S. 827 (uncounseled witness inter- 
rogated by congressional committee; “brooding omnipresence of 
compulsion”). 


21Of course, appellant’s diligent exercise of his rights, noted 
above, belies any such assertion. His uncowed and unsubdued 
attitude and background shown by his testimony at trial also sup- 
port this conclusion. See, e.g., United States v. Martin, 176 F. 
Supp. 262, 267 (S.D. N.Y. 1959) (defendant businessman not likely 
to be overcome by fear or terror). 


22 Under the unusual circumstances of this case, it is too facile 
a solution to argue, as does appellant, that no sane man denying 
guilt would do as he did merely because he was aware of the pres- 
ence of fruits on his premises. Higgins v. United States, 93 U.S. 
App. D.C. 340, 209 F.2d 819 (1954), heavily relied upon by appel- 
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Court wishes to elevate the Judd and Higgins rule to the 
tatus of a per se rule, the consent here should stand 

valid. 

4 Finally, we suggest that an abandonment of the articles 


. 


in the trash cans occurred here, thus in any event depriv- 
itg appellant of standing to challenge that portion of the 
dizure. To the extent that entry onto the premises be- 
éame lawful under the plain view doctrine or by reason of 
consent, appellant’s interest in the privacy of the premises 


oe is limited by its facts, including the fact that defendant was 
sewhere than his room when accosted by the officer and that the 
cer could not confront defendant with specific knowledge of what 
e had seen on the premises. Thus, the Court there refused to find 
ousent to what can only be regarded as an exploratory search. 
ere, however, assuming that on being informed appellant was 
well aware at least of the articles in the trash, it is quite possible 
he thought the other articles were on the second floor of his house, 
as the motions judge suggested (M. Tr. 49). This would explain 
his granting permission only to enter, confident that nothing more 
than the officers already knew would be discovered. An equally 
valid hypothesis might conclude that appellant was hopeful and, 
indeed, confident that his strategem of inviting seizure of the known 
articles would deflect suspicion from himself. This is lent support 
ey his hearsay claim, pursued despite the court’s ruling at trial, 
*hat his wife had told the officers she found the articles in the 
areaway and brought them on the premises (Tr. 159, 195-196). 
‘ For well reasoned cases in point see, e.g., United States v. Gor- 
iman, 335 F.2d 151 (2nd Cir. 1965) (opinion of Friendly, J.) (re- 
'fusal to presume non-consent merely because defendant realizes 
fsearch will disclose damaging evidence, since this would destroy con- 
«sent principle and enable experienced criminals to trap police by 
false consents) ; United States v. Smith, 308 F.2d 657 (2nd Cir.), 
cert. denied, 372 U.S. 906 (1962), citing with approval United States 
v. De Vivo, 190 F. Supp. 483 (E.D.N.Y. 1960) (mistaken belief of 
defendant of absence of incriminating evidence, valid consent) ; 
United States v. Dornblut, 261 F.2d 949 (2nd Cir. 1958) (defendant 
confident of stratagem, valid consent) : United States v. Adelman, 
107 F.2d 497 (2nd Cir. 1939) (likely belief evidence disposed of, 
valid consent): United States v. De Ciccio, 190 F. Supp. 487 
(E.D.N.Y. 1961) (defendant confident subject of search could not 
be found, overlooked other evidence, valid consent) ; United States 
v. Martin, supra (hope by defendant of explaining presence of 
stolen goods, knowledge it would be found only one factor in deter- 
mining consent, valid consent) . 
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ceases to be an obstacle. His interest in the property 
seized from the trash must be viewed in light of his mani- 
fested intention to dispose of it permanently. In this 
view, the present case is closer to the Abel and Hester 
cases than to Work. 

As to the validity of the search warrant, which we note 
is not specifically attacked in appellant’s brief, it is per- 
haps sufficient to rest on the assertion that, in setting 
forth in summary form the testimony given by Detective 
Seibert in the motion to suppress, it surely meets the 
probable cause requirements. Even were the earlier seiz- 
ures to fall, there was sufficient evidence excluding fruits 
of the poisonous tree to justify the warrant-search con- 
ducted.” 


23 Without falling into a circular process of reasoning and justi- 
fication, it should be noted that this problem may be approached 
from either direction. That is, while a lawful entry may be 
easier to find under the plain view doctrine or consent principle 
because of factors including appellant’s absence of actual interest 
in the property sought, by the same token a legal abandonment of 
the interest in the property may be found because of factors in- 


cluding waiver of the privacy in the premises. See, supra, foot- 
notes 14 and 16. 


24In Abel v. United States, supra, at 240-241, the Supreme Court 
held defendant’s interest in the premises terminated upon his 
checking out of a hotel room on instruction of federal officers after 
his arrest, thus permitting a finding of abandonment of property 
within the room. In Hester v. United States, supra, at 59, the 
officers’ trespass across defendant’s father’s land did not constitute 
an invasion because the Fourth Amendment did not extend to 
open fields, so that incriminating evidence dropped by appellant 
could be found abandoned. In Work v. United States, supra, at 239, 
243 F.2d at 662, however, there was an invasion of the premises 
by virtue of actual entry into the building as well as an uncon- 
sented search within the curtilage. Furthermore, the Court there 
found no actual intent to dispose of the property. See, supra, foot- 
note 14. 


25 The warrant affidavit, which has been designated as part of the 
record, also sets forth that Det. Seibert observed articles identifi- 
able as Sears property in the trash in the rear yard of 912 First 
Street, S.E.; that the informer reported having seen appellant take 
several cartons of merchandise into the premises earlier in the 
night; and that the general manager of the Mutual Car Pool 
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«In sum, there was here a seizure of stolen objects lying 
abandoned and in plain view on appellant’s premises. 
Given these unusual circumstances and appellant’s expres- 
sion of consent to the entry intended to accomplish this 
seizure, we think it cannot be said that appellant’s Fourth 
Amendment rights were violated by unreasonable police 
action. 

\ 
eIl. The trial court did not abuse its discretion by hearing 

; appellant’s testimony on the second motion to suppress 

in the presence of the jury. 


(M. Tr. 64; Tr. 146-147, 156-157, 198) 


Appellant claims error in the procedure adopted by the 

jal court in hearing his testimony on the renewed mo- 
ion to suppress in the jury’s presence during the course 
# and without interrupting the trial.°* In view of the 
fact that the motion had been fully heard and denied prior 
to trial by the motions judge, and no prejudice can be 
shown, this claim must be regarded as frivolous.” 


Agency, Inc., had reported stolen assorted clothing and mer- 
chandise belonging to Sears, Roebuck and Co. from a trailer at 80 
Eye St., S.E., between 4:30 p.m., July 15, and 3 a.m., July 16. In 
the Government’s view, this alone would validate the search under 
the warrant. 


26 Appellant’s Br. 22-27. 


Appellant originally urged his second motion to suppress in the 
form of a general objection only after the trial began (Tr. 12-13, 
25). It is significant that at the time that appellant first suggested 
a hearing without the jury, the Government had already completed 
its evidence (Tr. 146). When appellant indicated that he had no 
new evidence and that he planned to take the stand at trial in any 
event, the court suggested that it reserve decision on the admis- 
sibility of the tangible evidence until appellant testified. To this 
procedure appellant’s counsel articulated no specific objection. (Tr. 
146-147.) 


27 Appellant in support of his claim cites (Clarence L.) Wright V. 
United States, 102 U.S. App. D.C. 36, 250 F.2d 4 (1957), and Bray 
v. United States, 118 U.S. App. D.C. 136, 306 F.2d 743 (1962). 
These cases, dealing with hearings on voluntariness of confessions, 
elucidate a unique area and have no bearing on the present issue. In 
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Denial of a pretrial motion to suppress is not of course 
binding upon the trial court in all circumstances, and the 
trial judge did not regard himself as bound here (Tr. 
198). See McNabb v. United States, 318 U.S. 332, 346 
(1943) ; Anderson v. United States, 122 U.S. App. D.C. 
277, 352 F.2d 945, 947 (1965); Rouse v. United States, 
123 U.S. App. D.C. 348, 359 F.2d 1014 (1966). If new 
evidence or circumstances appearing at trial cast reason- 
able doubt on the pretrial ruling, it becomes the duty of 
the trial court to consider de novo the issue of suppression 
and, if necessary, hold a hearing out of the presence of 
the jury. Rouse v. United States, supra at 349-350, 359 
F.2d at 1015-1016. In the present case, however, no new 
relevant evidence was proffered or offered by appellant 
other than his own testimony.** In fact, the court had 
before it only a half-articulated request for a hearing 
without the jury by defense counsel without even specific 
grounds. (Tr. 146-148.) There was no suggestion 
whatsoever as to the existence of a reason for separate 
hearing of such evidence as was offered.® The court, as 


neither case was the defendant accorded a pretrial hearing, a rather 
vital distinction which appellant would have the Court overlook. 
Here, the evidence had already been determined admissible in a prior 
proceeding. Moreover, here appellant needed to put no evidence 
before the jury on the motion that would not be before it at the 
trial itself. See the preceding footnote. Nor can it be said that 
the jury was ever made aware that a motion was being heard. 


28 Appellant had opportunity to present this at the pretrial hear- 
ing, but failed to do so (M. Tr. 64). 


2° Clearly, there was insufficient basis to invoke the trial court’s 
discretion under the circumstances, See Hood v. United States, 125 
U.S. App. D.C. 16, 18, 365 F.2d 949, 951 (1966). 


°° Appellant has been unable to show any prejudice resulting 
from hearing of the second motion and trial testimony at once. 
His suggestion that he was “compelled” to testify rings false in 
view of his counsel’s statement that appellant planned to take the 
stand anyway and his total failure to make an issue of such a 
question. Although the Federal Rules are not applicable, the con- 
curring opinion of Judge McGowan in Rouse v. United States, supra 
at 351, 359 F.2d at 1017, is instructive: 


“It is, of course, always possible to renew at trial a motion 
to suppress, but it was not the purpose of Rule 41(e), Fed. R. 
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it hoted, considered the motion anew and denied it, and 
exbreised its discretion not to interrupt the course of trial 
infso doing (Tr. 198). Appellant was not prejudiced 
théreby. 


IXI. The trial court properly instructed on the permissible 
inference from possession of recently stolen goods. 


(Tr. 14, 18, 23, 32-87, 75, 160-161, 163, 176-178, 180- 
186, 188, 192, 202, 217-219) 


Appellant finally claims error in the refusal of the trial 
court to grant the unwarranted and erroneous written in- 
struction submitted by him on the inference to be drawn 
from exclusive possession of recently stolen property. 

}The record shows that the court instructed the jury 
fully and accurately on the meaning of “possession”, as 
Well as on the inference which the jury might if it deemed 
reasonable draw from its finding of possession (Tr. 218- 
219). Defense counsel at one point indicated satisfac- 


Crim. P., customarily to countenance consecutive hearings and 
dispositions of the same issue, once before trial and once 
during, absent some new and unusual turn in the evidence at 
trial. The whole point of the pretrial hearing of motions to 
suppress is to expedite the trial, even to the point of eliminat- 
f ing the need to hold one at all.” 


$s: See Nardone V. United States, 308 U.S. 338, 341-842 (1939), 
stressing the importance of dispatch within the boundaries of ap- 
Rropriate judicial discretion in criminal trials. 


32 Appellant’s Br. 24-37. 


) 


33 The pertinent portions of the instruction were as follows: 


“Now, the charge of receiving stolen property, or property 
which is the subject of a larceny, is contained in our District 
of Columbia Code and provides that any person who shall, with 
an intent to defraud, receive anything of value which shall have 
been stolen, or obtained by a robbery, knowing or having cause 
to believe the same to be so stolen, or so obtained by robbery, 
would be guilty of the crime of receiving stolen property. 

Now, you are instructed that where an Information charges 
receiving stolen property, unexplained possession in the De- 
fendant of property recently stolen may be evidence of guilt, 
but any inference from such possession is one of fact and not 
of law, and it is for you, the jury, alone to determine whether 
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tion with such an instruction on possession (Tr. 202). 
Moreover, the instruction given was aptly tailored to the 
facts that the evidence introduced was found not merely 
in the trash cans, but also in open and obvious view in a 
part of the house appellant himself occupied at that mo- 
ment and immediately before, as well as in other parts of 
the house used by him and his family (Tr. 18, 32-36, 37, 


the guilt of a defendant is a reasonable inference of fact fairly 
deducible from his possession of recently stolen property, and 
is to be determined by you in the light of all the circumstances, 
including the reasonableness of the Defendant’s explanation, 
if any, as to how he came by the property. 

You must be satisfied beyond a reasonable doubt that the 
articles in question were stolen, and that they were received by 
the accused with knowledge that they were stolen and with 
an intent to defraud the owner, in order to convict him. 

If you find that this Defendant was in possession of these 
goods, which are the subject of the testimony here, and that 
they had been recently stolen, then you may, if you see fit to 
do so, infer therefrom that this Defendant is guilty of the 
offense with which he is charged, unless you find that he has 
explained to your satisfaction his possession of the goods in 
question, on the date in question, and under the circumstances 
stated. 

You are further instructed that if you find the Defendant 
had possession of recently stolen property, such possession can, 
in the absence of satisfactory explanation, give rise to an in- 
ference of guilt of receiving stolen property. As I have stated, 
this is a question of fact to be determined by you, the jury. 

Now, to have possession of something, means to have 
dominion and control over it. Possession may be either actual 
or constructive, and if the evidence establishes the necessary 
power in the Defendant to control something, immediate, phys- 
ical custody or manual or personal, physical possession is not 
necessary in order for the Defendant to have possession of it. 
It is for you, the jury to determine whether the evidence in 
this case shows that the Defendant had possession of the 
articles in question. 

Mere possession is not enough to establish guilt. The Gov- 
ernment must also prove that the Defendant had knowledge that 
the goods possessed were stolen. Now, this may be done by 
circumstantial, as well as by direct evidence. It is impossible 
to prove by direct evidence the workings of a man’s mind. 
Possession of stolen goods shortly after the theft may give 
rise to an inference that the goods were stolen, as I have told 
you.” (Tr. 217-219.) 
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163, 180-186, 188, 192). We point out that the fruits 
were found within a maximum of ten and a half hours 
after the commission of the offense, and probably less 
(Fr. 14, 18, 75). Appellant’s claim of alibi was totally 
uicorroborated, and his repeated claim to have had no 
ee: whatsoever of any of the articles was, we sub- 

t, so patently false in the circumstances as to be un- 
mistakable to the jury (Tr. 160, 176-177, 178; 28, 32-36, 
161, 182). Thus, the jury had more than adequate basis 
in law and reason on which to find its verdict. Appellant 
misconstrues the law of this jurisdiction in concluding 
that to warrant the inference of guilt of a larceny-type 
charge the possession of recently stolen goods must be ex- 
clusive in the one charged. Although some cases in this 
jurisdiction have employed the term “exclusive”,** most 
ovait it,* and it is clear that the cases do not require it. 
Moreover, research has disclosed no holding in a local case 
on use of the term “exclusive” which provides an analysis 

its need or correctness.*7 And it must be pointed out 


, “See, e.g., Rivera V- United States, 124 U.S. App. D.C. 99, 100- 
102, 361 F.2d 553, 554-555 (1966) (dissenting opinion) ; Travers V. 
United States, 118 U.S. App. D.C. 276, 335 F.2d 698 (1964) ; 
McKnight v. United States, 114 U.S. App. D.C. 40, 309 F.2d 660 
1962) ; (John) Wright V. United States, 89 U.S. App. D.C. 70, 189 

2d 699 (1951) ; Edwards v. United States, 78 U.S. App. D.C. 226, 
139 F.2d 365 (1944) ; Tractenberg V. United States, 53 App. D.C. 
396, 293 Fed. 476 (1923). 


> %See, e.g., Wilson V- United States, 162 U.S. 618 (1896) ; 
McNamara v. Henkel, 226 U.S. 520 (1918); (Fletcher) Smith v. 
United States, 123 U.S. App. D.C. 259, 359 F.2d 248 (1966); 
Smith & Anderson Vv. United States, 118 U.S. App. D.C. 235, 335 
F.2d 270 (1964); Bray v. United States, 118 U.S. App. D.C. 136, 
306 F.2d 743 (1962) ; McAbee V. United States, 111 U.S. App. D.C. 
74, 294 F.2d 703 (1961); Inman Vv. United States, 100 U.S. App. 
D.C. 150, 243 F.2d 256 (1957) (receiving stolen property case) ; 
Gilbert v. United States, 94 U.S. App. D.C. $21, 215 F.2d 334 
(1954). 


36 Of course, the extent of amplification of an instruction is with- 
in the trial judge’s discretion. See United States Vv. Bayer, 331 U.S. 
532 (1947). - 


37 See, supra, footnote 34. But cf., Rivera v. United States, supra 
(dissenting opinion). In that case, however, there was evidence of 
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that the instruction requested by appellant at trial goes 
far beyond simple use of that term and grossly misstates 
the law.** 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District of Columbia Court of Appeals 
should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
EDWARD T. MILLER, 
Scorr R, SCHOENFELD, 
Assistant United States Attorneys. 


actual possession in others than the defendant, and evidence of 
knowledge by the defendant was weak. 

Needless to add, we question the value of the analysis provided 
by appellant suggesting the concept of possession to be required 
for proof of the crime here. A requirement of “exclusive” posses- 
sion where two or more persons share possession of a stolen object 
would preclude the jury from drawing an inference of guilt against 
either or any of them. Surely, where there exists a joint possession, 
as here, the Government need not prove the negative of the propo- 
sition against others in order to prove the positive against appel- 
lant. Yet this is what a requirement of exclusive possession de- 
mands. In such circumstances, we submit, the jury should be per- 
mitted to draw its inference of guilt based not only on possession 
but perhaps focussed as well on other elements like knowledge and 
responsibility. The jury here was enabled to do just that, and 
undoubtedly did it. 


38 See appellant’s instruction quoted at Br. 4. There is no rule 
that possession must be explained to sustain the inference. The 
rule speaks of a “satisfactory explanation”. See e.g., (Fletcher) 
Smith v. United States, supra. Similarly, “personal” possession, 
“distinct and conscious assertion” of property are not required. 
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